PRECEDENT: STAY OF EXECUTION AND SETTING ASIDE A JUDGMENT ENTERED IN DEFAULT (High Court, Fast Track Commercial Court)
Use: judgment was entered against the defendant in default (for example because the defence on file carried a wrong date or was filed late), and the defendant asks for an interim stay and for the judgment to be set aside so the case can be heard on the merits.
Documents: (1) Notice of Motion, (2) Affidavit in Support, (3) Exhibit cover sheet. Everything in red [brackets] must be replaced. The comments in the margin explain the key paragraphs; delete them before filing.
Prepared by P.S. Vandi & Associates from a past filing. Names, addresses, numbers and facts have been changed or removed.
────────────────────────────────────────
[FTCC ___/20__]    [20__ (LETTER) No. __]

IN THE HIGH COURT OF SIERRA LEONE
(COMMERCIAL AND ADMIRALTY DIVISION)
FAST TRACK COMMERCIAL COURT

BETWEEN:
[NAME OF PLAINTIFF]  -  PLAINTIFF/RESPONDENT
[ADDRESS]
[TOWN]

AND

[NAME OF 1ST DEFENDANT (e.g. COMPANY NAME) LIMITED]  -  1ST DEFENDANT/APPLICANT
[ADDRESS]
[NAME OF 2ND DEFENDANT]  -  2ND DEFENDANT/APPLICANT
[ADDRESS]
[TOWN]

NOTICE OF MOTION

TAKE NOTICE that this Honourable Court sitting at the Law Courts Building, Siaka Stevens Street, Freetown will be moved on the [__] day of [MONTH] 20[__] at the hour of 9:00 o'clock in the forenoon or so soon thereafter as Counsel may be heard, on the hearing of an application on behalf of the Defendants/Applicants herein for the following Orders:
1.	That leave be granted to the Defendants/Applicants to move this application notwithstanding that two (2) clear days' notice has not been given.	Comment by P.S. Vandi & Associates: SHORT NOTICE (abridgement of time). A motion must normally be served a minimum number of clear days before it is heard. Ask for leave to move it on shorter notice only where there is real urgency, and explain that urgency in the affidavit (here: execution is imminent).
2.	That this Honourable Court grants an interim stay of execution of the Judgment in this matter dated the [__] day of [MONTH] 20[__] and of all subsequent proceedings, pending the hearing and determination of this application.	Comment by P.S. Vandi & Associates: INTERIM STAY. Holds the position until the motion is heard, so the judgment is not executed in the meantime.
3.	That this Honourable Court sets aside the Judgment in default dated the [__] day of [MONTH] 20[__] on the ground that [STATE THE GROUND, e.g. the Defendants had filed a Defence disclosing triable issues before the Judgment was entered, and the date shown on the Defence filed was a clerical error].	Comment by P.S. Vandi & Associates: SET ASIDE (main order). State the ground on the face of the motion. If a defence had in fact been filed before judgment was entered, say so: the judgment may then be irregular. If the judgment was regularly entered, the court has a discretion and will expect a defence on the merits (Kabia v Conteh, 1964-66 ALR S.L. 354, SLCA).
4.	That the Defendants/Applicants be granted leave to [file / regularise] their Defence within [__] days of the Order herein.
5.	Any further or other order(s) that this Honourable Court may deem fit and just.	Comment by P.S. Vandi & Associates: OMNIBUS PRAYER. Lets the court make a related order not expressly asked for, such as setting aside on terms (costs thrown away, payment into court). It cannot be used for a different relief the other side had no notice of.
6.	That the costs of this application be costs in the cause.
AND FURTHER TAKE NOTICE that at the hearing of this application it is intended to use and rely on the Affidavit of [NAME OF DEPONENT] sworn to on the [__] day of [MONTH] 20[__], the exhibits attached thereto, and any further affidavit(s) that Counsel may seek leave to use.

DATED this [__] day of [MONTH] 20[__].

……………………………………………
P.S. VANDI & ASSOCIATES
SOLICITORS FOR THE DEFENDANTS/APPLICANTS

TO:
The Master and Registrar, High Court, Law Courts Building, Siaka Stevens Street, Freetown.
AND TO: [NAME OF COUNSEL], [ADDRESS OF CHAMBERS], Solicitors for the Plaintiff/Respondent.

THIS NOTICE OF MOTION IS FILED BY P.S. VANDI & ASSOCIATES, [ADDRESS OF CHAMBERS], SOLICITORS FOR AND ON BEHALF OF THE DEFENDANTS/APPLICANTS HEREIN.


[FTCC ___/20__]    [20__ (LETTER) No. __]

IN THE HIGH COURT OF SIERRA LEONE
(COMMERCIAL AND ADMIRALTY DIVISION)
FAST TRACK COMMERCIAL COURT

BETWEEN:
[NAME OF PLAINTIFF]  -  PLAINTIFF/RESPONDENT
[ADDRESS]
[TOWN]

AND

[NAME OF 1ST DEFENDANT (e.g. COMPANY NAME) LIMITED]  -  1ST DEFENDANT/APPLICANT
[ADDRESS]
[NAME OF 2ND DEFENDANT]  -  2ND DEFENDANT/APPLICANT
[ADDRESS]
[TOWN]

AFFIDAVIT IN SUPPORT OF NOTICE OF MOTION

I, [NAME OF DEPONENT], of [ADDRESS], in the [DISTRICT / WESTERN AREA] of the Republic of Sierra Leone, [OCCUPATION / e.g. Managing Director of the 1st Defendant], make oath and say as follows:
1.	That I am the 2nd Defendant/Applicant herein and [the Managing Director of the 1st Defendant/Applicant], and I am duly authorised by the 1st Defendant/Applicant to make this affidavit on its behalf and on my own behalf.	Comment by P.S. Vandi & Associates: STANDING. Say who the deponent is and why they may speak for the defendants (e.g. director of the company and the 2nd Defendant personally).
2.	That the facts deposed to herein are within my own knowledge, save where otherwise stated, in which case I state the source of my information and belief.	Comment by P.S. Vandi & Associates: SOURCE OF KNOWLEDGE (omnibus clause). Facts should be within the deponent's knowledge; where a fact comes from information or belief, give the source (Kabia v Conteh, 1964-66 ALR S.L. 354).
3.	That the Plaintiff/Respondent commenced this action by Writ of Summons issued on the [__] day of [MONTH] 20[__] claiming [SUMMARY OF CLAIM, e.g. the sum of Le ___ for goods supplied]. A photocopy of the Writ of Summons is now shown to me and marked Exhibit "[INITIALS] 1".
4.	That on the [__] day of [MONTH] 20[__] our solicitors filed a Defence on our behalf. Owing to a clerical error, the Defence was dated the [WRONG DATE] instead of the [CORRECT DATE]. A photocopy of the said Defence, bearing the Registry's filing stamp, is now shown to me and marked Exhibit "[INITIALS] 2".	Comment by P.S. Vandi & Associates: EXPLAIN THE DEFAULT. Give a full, honest account of why judgment was entered (late filing, clerical error, sickness, a solicitor's mistake). The court is more willing to set aside where the default was not deliberate and the explanation is supported by documents.
5.	That on the [__] day of [MONTH] 20[__] Judgment was entered against the Defendants in default. A photocopy of the said Judgment is now shown to me and marked Exhibit "[INITIALS] 3".
6.	That we first became aware of the said Judgment on the [__] day of [MONTH] 20[__] when [HOW YOU LEARNED OF IT, e.g. the Bailiff served a writ of fieri facias], and we instructed our solicitors to make this application immediately.	Comment by P.S. Vandi & Associates: PROMPTNESS. Say when you learned of the judgment and that you applied without delay. Unexplained delay is a common reason for refusal.
7.	That we have a good defence to the Plaintiff's claim on the merits, namely that [SET OUT THE FACTS OF THE DEFENCE, e.g. the goods were never delivered / the sum claimed was paid on (date) / the contract relied on was terminated]. A draft of the Defence we intend to file is now shown to me and marked Exhibit "[INITIALS] 4".	Comment by P.S. Vandi & Associates: DEFENCE ON THE MERITS. This is the key paragraph for setting aside. It is "an almost inflexible rule" that the affidavit must show a defence on the merits, usually by exhibiting a draft defence; a bare statement that "I am advised and believe I have a good defence" is not enough (Kabia v Conteh, 1964-66 ALR S.L. 354, SLCA). Set out the actual facts of the defence.
8.	That if the Judgment is executed before this application is heard, [STATE THE CONSEQUENCES IN CONCRETE TERMS, e.g. the Bailiff will levy on the 1st Defendant's stock-in-trade and equipment at (address), the business will be forced to close and its [NUMBER] employees will lose their employment], and the setting aside of the Judgment would then be of little benefit to the Defendants.	Comment by P.S. Vandi & Associates: SPECIAL CIRCUMSTANCES FOR THE STAY. Explain why execution now would cause loss that cannot be undone if the judgment is later set aside: e.g. seizure of the business's stock or equipment, closure of the business, loss of employees' livelihoods. State facts, not conclusions, and exhibit documents where you can.
9.	That the Defendants are willing, if so ordered, to [pay the sum of Le ___ into court / into an interest-bearing escrow account / provide a bank guarantee] as security pending the determination of this action.	Comment by P.S. Vandi & Associates: TERMS / SECURITY. Offering security (payment into an escrow or bank account, or into court) answers the Plaintiff's main objection that it will be kept out of its money. It often decides whether a stay is granted.
10.	That no injustice will be caused to the Plaintiff/Respondent if the Orders sought are granted, and it is in the interests of justice that the action be heard on its merits.	Comment by P.S. Vandi & Associates: CLOSING (omnibus) CLAUSES. Standard closing paragraphs; they add no evidence of their own.
11.	That the contents of this affidavit are true to the best of my knowledge, information and belief.
12.	That I make this affidavit in support of the application herein.

……………………………………………
DEPONENT

SWORN at the Law Courts Building, Freetown
this [__] day of [MONTH] 20[__]
at [__] o'clock in the [fore/after]noon
BEFORE ME:

……………………………………………
A COMMISSIONER FOR OATHS

THIS AFFIDAVIT IS FILED BY P.S. VANDI & ASSOCIATES, [ADDRESS OF CHAMBERS], SOLICITORS FOR AND ON BEHALF OF THE DEFENDANTS/APPLICANTS HEREIN.


[FTCC ___/20__]    [20__ (LETTER) No. __]

IN THE HIGH COURT OF SIERRA LEONE
(COMMERCIAL AND ADMIRALTY DIVISION)
FAST TRACK COMMERCIAL COURT

BETWEEN:
[NAME OF PLAINTIFF]  -  PLAINTIFF/RESPONDENT
[ADDRESS]
[TOWN]

AND

[NAME OF 1ST DEFENDANT (e.g. COMPANY NAME) LIMITED]  -  1ST DEFENDANT/APPLICANT
[ADDRESS]
[NAME OF 2ND DEFENDANT]  -  2ND DEFENDANT/APPLICANT
[ADDRESS]
[TOWN]

THIS IS THE PHOTOCOPY OF THE DOCUMENT REFERRED TO IN THE AFFIDAVIT OF [NAME OF DEPONENT] SWORN TO ON THE [__] DAY OF [MONTH] 20[__] AND MARKED EXHIBIT "[INITIALS] [No.]".	Comment by P.S. Vandi & Associates: EXHIBIT COVER SHEET. One sheet per exhibit, marked to match the affidavit. The commissioner for oaths signs each one.

BEFORE ME:
……………………………………………
A COMMISSIONER FOR OATHS




