PRECEDENT: STAY OF EXECUTION PENDING APPEAL (Magistrate Court judgment for possession, appeal to the High Court)
Use: a tenant ordered out by a Magistrate Court under the Summary Ejectment Act (Cap 49) has appealed to the High Court and asks the High Court to stay execution after the Magistrate refused a stay.
Documents: (1) Notice of Motion, (2) Affidavit in Support, (3) Exhibit cover sheet. Everything in red [brackets] must be replaced. The comments in the margin explain the key paragraphs; delete them before filing.
Prepared by P.S. Vandi & Associates from a past filing. Names, addresses, numbers and facts have been changed or removed.
────────────────────────────────────────
[MAG. APP. NO. ___/20__]

IN THE HIGH COURT OF SIERRA LEONE
(APPELLATE JURISDICTION)

BETWEEN:-
[NAME OF LANDLORD]  -  APPLICANT/RESPONDENT
[(SUING BY HIS/HER LAWFUL ATTORNEY [NAME OF ATTORNEY]) — delete if not applicable]
[ADDRESS]
[TOWN]

AND

[NAME OF TENANT]  -  RESPONDENT/APPLICANT
[ADDRESS]
[TOWN]

NOTICE OF MOTION

TAKE NOTICE that this Honourable Court sitting at the Law Courts Building, Siaka Stevens Street, Freetown will be moved on the [__] day of [MONTH] 20[__] at the hour of 9:00 o'clock in the forenoon or so soon thereafter as Counsel may be heard, on the hearing of an application on behalf of the Respondent/Applicant herein for the following Orders:
1.	That this Honourable Court grants an interim stay of execution of the Judgment of the Magistrate Court No. [__], [LOCATION], dated the [__] day of [MONTH] 20[__], and of all subsequent proceedings, pending the hearing and determination of this application.	Comment by P.S. Vandi & Associates: INTERIM STAY. This prayer holds the position only until the motion itself is heard, so that the landlord cannot execute in the meantime. Ask for it expressly; courts often grant it on the first hearing date.
2.	That this Honourable Court grants a stay of execution of the said Judgment dated the [__] day of [MONTH] 20[__], and of all subsequent proceedings, pending the hearing and determination of the appeal herein.	Comment by P.S. Vandi & Associates: STAY PENDING APPEAL. This is the main order sought. An appeal does not by itself stop execution: under s. 9 of the Summary Ejectment Act (Cap 49) "an appeal shall not operate as a stay of execution", although the Magistrate must grant a stay to an appealing tenant who gives security for costs and a bond against damage or waste (see Momodu Jalloh v Josephine Macfoy & Others (CIV APP 6 of 2009) [2019] SLCA 11). The High Court will look for special circumstances in the affidavit.
3.	Any further or other order(s) that this Honourable Court may deem fit and just.	Comment by P.S. Vandi & Associates: OMNIBUS PRAYER. "Any further or other order" lets the court make a related order that was not expressly asked for, for example a stay on terms (security, payment of rent into court). It cannot be used to obtain a completely different relief that the other side had no notice of.
4.	That the costs of this application be costs in the cause.	Comment by P.S. Vandi & Associates: COSTS. "Costs in the cause" means the party who wins the appeal gets the costs of this application. Alternatives: "costs to the Applicant in any event", or "no order as to costs".
AND FURTHER TAKE NOTICE that at the hearing of this application it is intended to read and use the Affidavit of [NAME OF TENANT] sworn to on the [__] day of [MONTH] 20[__] and filed herewith, the exhibits attached thereto, and any further affidavit(s) that Counsel may seek leave to use.

DATED this [__] day of [MONTH] 20[__].

……………………………………………
P.S. VANDI & ASSOCIATES
SOLICITORS FOR THE RESPONDENT/APPLICANT

TO:
The Master and Registrar, High Court, Law Courts Building, Siaka Stevens Street, Freetown.
AND TO: [NAME OF COUNSEL], [ADDRESS OF CHAMBERS], Solicitors for the Applicant/Respondent.

THIS NOTICE OF MOTION IS FILED BY P.S. VANDI & ASSOCIATES, [ADDRESS OF CHAMBERS], SOLICITORS FOR AND ON BEHALF OF THE RESPONDENT/APPLICANT HEREIN.


[MAG. APP. NO. ___/20__]

IN THE HIGH COURT OF SIERRA LEONE
(APPELLATE JURISDICTION)

BETWEEN:-
[NAME OF LANDLORD]  -  APPLICANT/RESPONDENT
[(SUING BY HIS/HER LAWFUL ATTORNEY [NAME OF ATTORNEY]) — delete if not applicable]
[ADDRESS]
[TOWN]

AND

[NAME OF TENANT]  -  RESPONDENT/APPLICANT
[ADDRESS]
[TOWN]

AFFIDAVIT IN SUPPORT OF NOTICE OF MOTION

I, [NAME OF TENANT], of [ADDRESS], in the [DISTRICT / WESTERN AREA] of the Republic of Sierra Leone, [OCCUPATION], make oath and say as follows:
1.	That I am the Respondent/Applicant in this matter and I am duly authorised to make this affidavit.	Comment by P.S. Vandi & Associates: STANDING. States who the deponent is and why they can swear the affidavit. If a solicitor or attorney swears it instead, say so and say how they know the facts.
2.	That the facts deposed to herein are within my own knowledge, save where otherwise stated, in which case I state the source of my information and belief.	Comment by P.S. Vandi & Associates: SOURCE OF KNOWLEDGE (omnibus clause). Facts in an affidavit should be within the deponent's own knowledge. Where a fact comes from information or belief, the source must be given ("I am informed by ... and verily believe"); an affidavit that does not disclose the source of its information and belief carries little weight (Kabia v Conteh, 1964-66 ALR S.L. 354, SLCA).
3.	That I am a tenant of the premises situate at [ADDRESS OF PREMISES] (hereinafter "the premises"), having paid rent for the period from [DATE] to [DATE]. A photocopy of the receipt for that payment is now shown to me and marked Exhibit "[INITIALS] 1".
4.	That my tenancy of the premises is still subsisting for the period covered by the said receipt.
5.	That on or about the [__] day of [MONTH] 20[__] I was served with a notice to quit the premises. A photocopy of the said notice to quit is now shown to me and marked Exhibit "[INITIALS] 2".
6.	That on or about the [__] day of [MONTH] 20[__] I was served with an ejectment notice. A photocopy of the said ejectment notice is now shown to me and marked Exhibit "[INITIALS] 3".
7.	That the Applicant/Respondent commenced proceedings against me by Summary Ejectment Summons issued on the [__] day of [MONTH] 20[__]. A photocopy of the said summons is now shown to me and marked Exhibit "[INITIALS] 4".
8.	That the matter was tried before the Magistrate Court No. [__], [LOCATION], which delivered Judgment against me on the [__] day of [MONTH] 20[__] ordering me to give up possession of the premises. A photocopy of the said Judgment is now shown to me and marked Exhibit "[INITIALS] 5".
9.	That on the [__] day of [MONTH] 20[__] my solicitors applied to the said Magistrate Court for a stay of execution of the said Judgment, and on the [__] day of [MONTH] 20[__] the learned Magistrate refused the application. Photocopies of the application and of the order refusing it are now shown to me and marked Exhibits "[INITIALS] 6" and "[INITIALS] 7" respectively.	Comment by P.S. Vandi & Associates: APPLY BELOW FIRST. Show that a stay was first sought from the Magistrate and refused (or that the Magistrate's terms could not be met). Under s. 9 of Cap 49 the Magistrate must grant a stay to an appealing tenant who gives security, so the High Court will want to know why that route did not work.
10.	That I am aggrieved by the said Judgment and I have appealed against it to this Honourable Court. I am advised by my solicitors, and verily believe, that the grounds of appeal are substantial and have a reasonable chance of success. A photocopy of the Notice and Grounds of Appeal is now shown to me and marked Exhibit "[INITIALS] 8".	Comment by P.S. Vandi & Associates: GROUNDS OF APPEAL. Exhibit the notice/grounds of appeal and say why they are arguable. A stay is not granted to protect a hopeless appeal; arguable grounds are usually considered alongside special circumstances (see Sierra Leone Shipping Company v Albert Gomez & Others (CIV APP 63 of 2008) [2009] SLCA 19).
11.	That if the said Judgment is executed before the appeal is heard, [STATE THE SPECIAL CIRCUMSTANCES IN CONCRETE TERMS, e.g. I and my family of [NUMBER] will be put out of the premises, where I also carry on my business of [BUSINESS], and the appeal, if successful, will be rendered nugatory because the premises will have been let to another person].	Comment by P.S. Vandi & Associates: SPECIAL CIRCUMSTANCES. This is the heart of the application. The court has a wide discretion but will, as a rule, grant a stay only where special circumstances are deposed to in the affidavit (Mamie Kargbo & Another v Saio L. Turay & Another (CIV APP 4 of 2012) [2012] SLSC 14). State concrete facts, not conclusions: e.g. that the appeal would be rendered nugatory, the applicant's ill health, impecuniosity, the nature of the property, loss that money cannot repair. Ordinary hardship from losing possession is NOT enough (Yusufu Bundu v Mohamed B. Jalloh (MISC APP 23 of 2004) [2004] SLCA 19). What counts varies with the facts of each case and is within the court's discretion.
12.	That [FURTHER SPECIAL CIRCUMSTANCE, e.g. I am [AGE] years old and in poor health, as shown by the medical report now shown to me and marked Exhibit "[INITIALS] 9"].	Comment by P.S. Vandi & Associates: SPECIAL CIRCUMSTANCES (continued). Add one paragraph per circumstance, each supported by an exhibit where possible (medical report, business licence, evidence of children's schooling, etc.).
13.	That my tenancy being still subsisting, the Applicant/Respondent will suffer no real loss if a stay is granted and the appeal is later dismissed, whereas I will suffer loss that cannot be adequately compensated in damages if a stay is refused and my appeal later succeeds.	Comment by P.S. Vandi & Associates: BALANCE OF HARDSHIP. Explain why the Respondent loses little if the stay is granted and the appeal later fails (rent continues to be paid, or can be secured), compared with the Applicant's loss if the stay is refused and the appeal succeeds.
14.	That I am willing, if so ordered by this Honourable Court, to give security for costs and a bond against any damage or waste to the premises, and to abide by any undertaking or terms that this Honourable Court may impose.	Comment by P.S. Vandi & Associates: TERMS. Offering security or an undertaking makes a stay more likely; s. 9 of Cap 49 itself speaks of security for costs and a bond against damage or waste to the premises.
15.	That it is in the interests of justice that the Orders prayed for on the face of the Notice of Motion be granted.	Comment by P.S. Vandi & Associates: CLOSING (omnibus) CLAUSES. Standard closing paragraphs: the interests of justice, the truth of the contents, and the purpose of the affidavit. Keep them short; they add no evidence of their own.
16.	That the contents of this affidavit are true to the best of my knowledge, information and belief.
17.	That I make this affidavit in support of the application herein.

……………………………………………
DEPONENT

SWORN at the Law Courts Building, Freetown
this [__] day of [MONTH] 20[__]
at [__] o'clock in the [fore/after]noon
BEFORE ME:

……………………………………………
A COMMISSIONER FOR OATHS

THIS AFFIDAVIT IS FILED BY P.S. VANDI & ASSOCIATES, [ADDRESS OF CHAMBERS], SOLICITORS FOR AND ON BEHALF OF THE RESPONDENT/APPLICANT HEREIN.


[MAG. APP. NO. ___/20__]

IN THE HIGH COURT OF SIERRA LEONE
(APPELLATE JURISDICTION)

BETWEEN:-
[NAME OF LANDLORD]  -  APPLICANT/RESPONDENT
[(SUING BY HIS/HER LAWFUL ATTORNEY [NAME OF ATTORNEY]) — delete if not applicable]
[ADDRESS]
[TOWN]

AND

[NAME OF TENANT]  -  RESPONDENT/APPLICANT
[ADDRESS]
[TOWN]

THIS IS THE PHOTOCOPY OF THE DOCUMENT REFERRED TO IN THE AFFIDAVIT OF [NAME OF TENANT] SWORN TO ON THE [__] DAY OF [MONTH] 20[__] AND MARKED EXHIBIT "[INITIALS] [No.]".	Comment by P.S. Vandi & Associates: EXHIBIT COVER SHEET. Use one sheet per exhibit, marked to match the affidavit ([INITIALS] 1, [INITIALS] 2, ...). The commissioner for oaths signs each one.

BEFORE ME:
……………………………………………
A COMMISSIONER FOR OATHS




